UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 7 CASE
Bryon James Chisholm
SSN XX X-XX-4850
Lisa Marie Chisholm
SSN XX X-XX-5605
CASE NO. 04-60887 DDO

Debtor.

NOTICE OF HEARING AND MOTION FOR RELIEF FROM STAY
TO: Debtor and other entities specified in Local Rule 9013-3(a).

1. Select Portfolio Servicing, Inc. f/k/a Fairbanks Capital Corporation (hereinafter "Secured
Creditor"), by its undersigned attorney moves the Court for the relief requested below and gives notice of
hearing herewith.

2. The Court will hold a hearing on this motion on September 28, 2004, at 1:00 p.m., or as soon
thereafter as counsel can be heard, before the Honorable Dennis D. O'Brien in Courtroom 2, Second Floor
of the above entitled Court located at U.S. Courthouse, 118 South Mill Street, Fergus Falls, Minnesota.

3. Any response to this motion must be filed and delivered not later than September 23, 2004,
which is three days before the time set for the hearing (excluding Saturdays, Sundays and holidays), or served
and filed by mail not later than September 17, 2004, which is seven days before the time set for the hearing
(excluding Saturdays, Sundays and holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4, This Court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and 1334, Federal
Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a core proceeding. The

petition commencing this case was filed on July 26, 2004. The case is now pending in this Court.



5. This motion arises under 11 U.S.C. § 362 and Federal Rule of Bankruptcy Procedure 4001.
This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and Local Rules 9013-1 - 9019-1.
Movant requests rdief from the automatic stay with respect to property subject to a lien. Movant requests
said relief be effective immediately notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3).

6. Debtor is indebted to Secured Creditor in the original principal amount of $70,000.00, as
evidenced by that certain mortgage deed dated November 26, 2001, a copy of which is attached hereto as
Exhibit "A", together with interest thereon.

7. Debtor's indebtedness is secured by a mortgage on real estate in which Debtor has an
interest as evidenced by that certain mortgage deed dated November 26, 2001, executed by Bryon Chisholm
and Lisa Chisholm, husband and wife, as joint tenants, recorded December 7, 2001, as Document No. 204293,
a copy of which is attached hereto as Exhibit "A". The name and address of the original creditor is contained
in the attached Exhibit "A". The property is located in Norman County, Minnesota and is legally described
as follows to-wit:

North %2 of Lot 6 and all of Lots 7 and 8, Block 41, First Addition, City of Ada.

Secured Creditor is how the holder of said mortgage and is entitled to enforce the terms thereof.

8. At dl times material, Debtor was in default of the payments and performance of obligations
to Secured Creditor.
9. Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or

adequate protection. This Secured Creditor's interest in the property is not adequately protected where, as
of September 7, 2004, Debtor is delinquent in the making of monthly payments as required for the months of
December, 2002 through September, 2004, inclusive, in the amount of $640.32 each; accruing late charges
of $160.10 and attorneys fees and costs of $700.00. Debtor has failed to make any offer of adequate
protection.

10. Debtor has no equity in the property and the property is not necessary to an effective



organization. The value of the property as scheduled by Debtor is $100,000.00 subject to Secured Creditor's
mortgage in excess of $95,767.62.

Considering selling costs of 10%, Debtor has no real equity in the property. Since thisis aliquidation
case, no reorganization is being attempted.

11. Secured Creditor desires to protect its interest in the aforementioned property and requests
the Court to vacate the stay of actions and allow foreclosure pursuant to Minnesota law.

12. Secured Creditor has incurred and will incur legal fees and costs to protect and enforce its
rights in the subject property.

WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an order for
judgment that the automatic stay provided by 11 U.S.C. § 362(a) be modified so to permit the movant to
commence mortgage foreclosure proceedings under Minnesota law and for such other relief as may be just
and equitable.

Dated this__7th day of _ September , 2004.

WILFORD & GESKE

By _ /e/ James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currell Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X

THIS COMMUNICATION IS FROM A DEBT COLLECTOR ATTEMPTING TO
COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USED FOR THAT
PURPOSE.
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DEFINITIONS
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3,11, 13, 18, 20 and 21. Certin rules regarding the usage of wards uscd in this document are also provided
in Section 16.

(A) "Security Insteument” means wiis docament, which is daied Novesber 26, 2007 .
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(D) "Rorrower™ is
BYRON GHISHOLM AND LISA CHISHOLM , HUSBAND AND WIFE , A5 JOINT
TENANRTS

It

Borrower is the mortgagor under this Secarily Instrument.
(C) "Lender” is NEW CENTURY MORTGAGE CORPORATION

Lender isg CORPORATION
organized and exjsiing under the laws of CALIFODRNIA
Lender's address is 18400 VON KARMAN, SUITE 1000

IRVINE, GA 92512 - -
Lender is the mortgagee under this Sccurity Instrament
(D) "Note" means the promissory hote signed by Borrower and dawed Novembar 26, 2o
The Note siates that Borrower owes Lender  Savebty Thouszand and No/100 —————e—— -
P 1 D e o ————— A e - Dollars
(US.5 710,000,00 ) plus interest. Borrower has promised o pay this debt in regolar Periodic
Paymcnis and o pay the debt in full nen later than Uecepber 4, 2031
(E) "I'roplerty" means the property that is described below under the heading ~Transter of Rights in the
Pruperty.”
(F) "Loan" means the debt evidenced by the Note, plus interest, any prepaymeni charges and late charges
due under the Note, and all sums due under this Security Instrument, phas interest.
(G) "Riders" means all Riders 10 this Sccurity Instrument that are exceuted by Borrower. The following
. Riders arc 19 be excculed by Borrower [check box as applicable]:

m Adjusable Rale Rider E Condominium Rider [ Seconl Home Rider
Balloon Rider Planncd Unit Development Rider E;_] 1-4 Family Rider
VA Rider [ Biweekly Payment Rider X Other(s) Ispecify]

Prepayment Rider
Arm Ridar Addendum

(H) "Applicable Law" means all conuolling applicable Tederal, siate and locnl sutlutes, regelations,
erdinances and aoministrative rules and orders (hal have the effect of Jaw) as well as all applicable final,
1 nen-appealable judicial opinwuns,

(T "Community Association Dues, Fees, and Asscssments” means all dues, [ces, aysessments and other
charges that gre imposcd on Borrower or the Properly by a condominium associuion, homeowners
asspeiation or similar organization.

(J) “"Electronic Funds Transfer" weans any unnsfer of funds, other than a ransaction originated by check.
: draft, or similar paper instrument, which is initiated through an elocuonic lermingl, telephonie instrument,
compuler, or magnelc tape so as 1o order, instruet, of sauhorize o Mnancial instimation 1o debit or eredit an
account. Such (orm includes, bul is not limiwed o, point-of-sale ransfers, nuiomated teller maching
trunsaclions, transfers iniliated by (elephone, wire winsfers, and awmomated clearinghouse translors.

(KC) "Eserow Trems™ fisans thoss items that are described in Seetion 3,

0000534418
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(L) "Miscellanecus Proceeds” means any compensation. sctilement, awacd of damages, or procesds paid by
any third party (other than insurance proceeds prid under the coverages described in Seeuon 5) for: (i)
damage 10, or destruction of, the Property; (if) condemnation or other taking of all or any parn of the Property;
{i1) conveyance 1n licu of condemnation: or (iv) misrepreseulations of, or omissions ag to, the valoé and/or
condition of the Properly.

(M) "Mortpage Insurance” means insuranse prolecling Lcndcr against the nonpaymenl of. or default on,
the Loan.

(N) "Periodic Payment" means the regularly scHzduled améunt due For (i) principal and interest under the
Noue, plus (i) any amounts ynder Section 3 of this Security fnsrument

(O} "RESPA" means the Real Estue Sewlement Proccduaes Aet (12 ULS.C, Zeciion 2&01 ol seq.) and its
implementing regulation, Regulation X (24 C.ER. Part 3570), aa they migh' be mnends 1 from time to Lime,
or any addilional or successor legisiation or regulation that govemns the sar.o subject mems = As used in this
Security Instrument, "RESPA" refers to all requirements and resirictons ihai are imposed in repand 10 2
"federally related monpgage lpan™ even if the Loan does not qualily as 2 “federlly réled niodps,  iean”
under RESPA,

(P) "Successor in Interest of Borrower" means any party that has taken liGe to 0 3 Prope 1y, whether oy not
that party has assumed Borrower's oblipations ynder the Note and/or this Scce, - wumer,
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TRANSFER OF RIGHTS IN THE PROFERTY

ey

This Seccurity Tnstrumem secures to Lender: (i) the repasment of the Loan, and al! renewals, extensions and
modifications of the Note; and (i) the perfosmance [ Borrower's covenants and sgreements under this
Sccurity Instrument and the Note. For lhis pumase, Borrower docs hereby morigige, gront and
convey o Lender and Lender's sueeessors and assigns, with power of sale, the [ollowing deseribed properly
located in the COUNTY [Type of Reecrding Jurladiction]
of NORMWAN [MName of Recording Jurisdiciion]:

SEE LEGAL DESCRIPTION ATTACHED HERETD AND WADE A PART HEREDF.

Parcel ID Number: 257363000 whych currently has i address af
¥ ]
23 ATH STREET EAST . ADA ICiyl. Minnesota SH310 Loy Cete)

("Properly Addeass™):

acnosaqaqis
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y .

BY SIGNING BELQW, Bofrower aceapls and agrees o the erms andd cavenanis contained in thix
Sccurity Instoment and in any Rider executed by Borrower and recorded with i

E ) Witnesses:

, /,,7 / /
. - P TRl e {Secal)

RON CHISHGLM _ Morrower

2

S

E T

i

LR S

A
"k

I

Bt

__‘,,:‘\ & 4 /ﬂ’ﬂ//f‘//"‘"_ (Seal)

LISA CGHISHOLM Pomower

S

A (Seal) (Seal)

-Rorrewer ~Norrower
- K (Seal) (Scan)
:: ~Rarower “Borrower
o
’ (Seal) (Seal)
-Bomewer -Borrower
noRos34418

a‘ﬂp@-ﬁ{MN) [LLLY] Form 3024 1/01
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 7 CASE
Bryon James Chisholm
SSN XX X-XX-4850
Lisa Marie Chisholm
SSN XX X-XX-5605
CASE NO. 04-60887 DDO
Debtor.

MEMORANDUM IN SUPPORT OF
MOTION FOR RELIEF FROM STAY

ARGUMENT
l. CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC STAY
PURSUANT TO 11 U.S.C. § 362(d)(1) WHERE THE INTEREST OF THIS SECURED CREDITOR IS
NOT ADEQUATELY PROTECTED.
Pursuant to 11 U.S.C. 8§ 362(g) the burden is on Debtor to prove absence of cause and/or adequate
protection. Secured Creditor's interest in the property is not adequately protected where:

1 As of September 7, 2004, Debtor is delinquent for the monthly payments as required for the
months of December, 2002 through September, 2004, in the amount of $640.32 each; accruing late charges
of $160.10 and attorneys fees and costs of $700.00.

2. Debtor has failed to make any offer of adequate protection.

. THE AUTOMATIC STAY SHOULD BE MODIFIED PURSUANT TO 11 U.S.C. § 362(d)(2)
WHERE (1) DEBTOR DOES NOT HAVE ANY EQUITY IN THE PROPERTY, AND (2) THE
PROPERTY IS NOT NECESSARY TO AN EFFECTIVE REORGANIZATION.

The first requirement under § 362(d)(2) is met where the total of all the encumbrances against the

property is in excess of the value of the property. The value of the property as scheduled by Debtor is

$100,000.00 subject to Secured Creditor's mortgage in excess of $95,767.62.

Considering selling costs of 10%, Debtor has no real equity in the property. Since thisis aliquidation



case, no reorganization is being attempted.
CONCLUSION

Secured Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(1) for
cause, and where its interest in the secured property is not adequately protected. Secured Creditor is also
entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362(d)(2) where Debtor has no equity in
the property, and where the property is not necessary to an effective reorganization.

Secured Creditor respectfully requests an Order of this Court modifying the automatic stay consistent
with the attached proposed Order.

Dated this_7th day of _ September , 2004.

WILFORD & GESKE

By _ /el James A. Geske
James A. Geske
Attorneys for Secured Creditor
7650 Currdll Blvd., Ste 300
Woodbury, MN 55125
651-209-3300
Attorney Reg. No. 14969X
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UNITED STATES BANKRUFTCY COURT
DISTRICT OF MINNESOTA

In Re: CHAFTER 7 CASE

CASE NO. 04-60887 DDO
Byron James Chisholm
EEN 2000-XX-4850
Liza Marie Chisholm
SEN XOOX-X(-5605 AFFIDAVIT OF
JOHN TIMSON
Debtor.

John Timson, being [rst duly swora on oath, deposes and states:
1. That he is the Bankruptcy Specialist of Select Portfolio Servicing, Inc.

2 Select Portfolio Servicing, Inc. flv/a Fairbanks Capital Corporation, is now the holder of a mextgage on real
properiy in which the debior has an interest. The debtor's indebiedness 15 evidenced by that certein mongage deed dated
Wovember 26, 2001, execuled by Byton Chisholm and Lisa Chishelm, husband and wife, as joint tenants, recorded December
7, 2001, as Document Mo, 204293, The property is located in Morman County. Minnesota and is legally described as follows,

to-wit:
Morth 1/2 of Lol 6 and sl of Lots 7 and §, Block 41, Firsi Addition, City of Ada.
i That he has reviewad (he account records relating to the Chisholm's morgage loan, account me.
0002456101,
4. That as of August 27, 2004, the following amournts were gwing on thy acegunt:
Unpaid Principal: 569.686.23
Tnterest through August 27, 2004 133369413, 26013 g
Attorney's Fecs: 700.00
Late Charges: 34—/ 0. 10
Non-Escrow Advances: 2,779.62
Other Fees: 6402
Escrow Balance: R,22352
TOTAL: S
5 77 63
5 That the mortgage loan ig dehnguem for monthly mortgage payments for the months of Diecamber, 2002

through August, 2004 in the amount of $640.32 cach,

6. This affidavit & given in support of the motion of Sclect Portfolio Servicing, Inc. £71/a Fairbanks Capital

Corporation for telief from Lthe automalic stay.
SELECT PORTFO Iii]fBFVICWG, INC.
By : /mv'-m\-

Its@énkrupmy Specialist

Subizchibeghan
thy day o

Netary Public
Sl T L Nétarel Seal
- Verine A, Freeman, Notary Public
City CF Phitadelphla, Phitadeiphia Courty
My Commission Expires Sept. 17, 2006
Mombar, Paaneylvania Assatition Of Noaries




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 7 CASE
Bryon James Chisholm
SSN XX X-XX-4850
Lisa Marie Chisholm
SSN XX X-XX-5605
CASE NO. 04-60887 DDO

Debtor. UNSWORN DECLARATION
FOR PROOF OF SERVICE

Joanna Cheyka, employed by Wilford & Geske, attorneys licensed to practice law in this Court, with
office address at 7650 Currell Blvd., Ste 300, Woodbury, Minnesota, declares that on September 7, 2004, |
served the annexed Notice of Hearing and Motion for Relief from Stay, Memorandum in Support of Motion
for Relief, Affidavit of John Timson, and proposed Order to each person referenced below, a copy thereof
by enclosing the same in an envelope with first class mail postage prepaid and depositing the same in the post
office at Woodbury, Minnesota addressed to each of them as follows:

Bryon J. Chisholm TamaralL. Yon
Lisa M. Chisholm PO Box 605
23 4" St East Crookston, MN 56716
Ada, MN 56510

U.S. Trustee
James F. Lester 1015 U.S. Courthouse
921 2 Ave S Box 9673 300 South 4" Street
Fargo, ND 58106-9673 Minneapolis, MN 55415

And | declare, under penalty of perjury, that the foregoing is true and correct.

Dated this_7th day of _ September , 2004.

/el Joanna Cheyka
Joanna Cheyka




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
CHAPTER 7 CASE
Bryon James Chisholm
SSN XX X-XX-4850
Lisa Marie Chisholm
SSN XX X-XX-5605
CASE NO. 04-60887 DDO

Debtor. ORDER

The above entitled matter came on for hearing upon motion of Select Portfolio Servicing, Inc. f/k/a
Fairbanks Capital Corporation (hereinafter "Secured Creditor"), pursuant to 11 U.S.C. § 362 on September
28, 2004, at U.S. Courthouse, 118 South Mill Street, Fergus Falls, Minnesota. Appearances were as noted
in the record. Based upon the evidence adduced at said hearing, the arguments of counsel, and the Court
being fully advised of the premises,

IT IS HEREBY ORDERED that Secured Creditor, its assignees and/or successors in interest, is
granted relief from the stay of actions imposed by 11 U.S.C. § 362 with regard to that certain mortgage deed
dated November 26, 2001, executed by Bryon Chisholm and Lisa Chisholm, husband and wife, as joint
tenants, recorded December 7, 2001, as Document No. 204293 covering rea estate located in Norman
County, Minnesota, legally described as follows, to-wit:

North %2 of Lot 6 and al of Lots 7 and 8, Block 41, First Addition, City of Ada
and may pursue its remedies under state law in connection with the subject note and mortgage deed.

Notwithstanding Federal Rules of Bankruptcy Procedure 4001(a)(3), this Order is effective immediately.

Dated:

Judge of Bankruptcy Court



